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secondary materials, Waste treatment
and disposal.

Dated: January 26, 2018.
E. Scott Pruitt,
Administrator.

For the reasons stated in the
preamble, EPA is amending title 44,
chapter I, of the Gode of Federal
Regulations as follows:

PART 241—S0LID WASTES USED AS
FUELS OR INGREDIENTS IN
COMBUSTION LUNITS

m 1. The authority citation for part 241
continues to read as follows:

Autherity: 42 U.5.C. 6903, 6912, 7429.

m 2. Section 241.2 is amended by adding
in alphabetical order the definitions
“Copper naphthenate treated railreoad
ties”, “Copper naphthenate-borate
treated railread ties”, and “Creosote-
borate treated railroad ties” to read as
follows:

§241.2 Definitions.
* * * L &

Copper naphthenate treated raifroad
ties means railroad ties treated with
copper naphthenate made from
naphthenic acid and copper salt.

Copper naphthenate-horate treated
railroad ties means raiiroad ties treated
with copper naphthenate and borate,
including borate made from disodium
octaborate tetrahydrate.

* * * * *

Creosote-borate treated railroad ties
means railroad ties treated with a wood
preservative containing creosels and
phenols and made from coal tar oil and
borate, including borate made from
disodium octaborate tetrahydrate.

* * * * *

m 3. Section 241.4 is amended by adding
paragraphs (a}{8) through (10} to read as
follows:

§241.4 Non-Waste Determinations for
Specific Non-Hazardous Secondary
Materiais When Used as a Fuel.

{a) L S

{8) Creosote-borate treated railroad
ties, and mixtures of creosote, borate
and/or copper naphthenate treated
railroad ties that are processed and then
combusted in the following types of
units, Processing must include, at a
minimum, metal removal and shiedding
or grinding.

{i) Unita designed to burn both
biemass and fuel ¢il as part of normal
operations and not solely as part of
start-up or shut-doewn operations; and

{ii) Units at major sowce pulp and
paper mills or power producers subject
to 40 CFR part 63, subpart DDDDD,
designed to burn biomass and fuel oil as

part of normal operations and not solely
as part of start-up or shut-down
operations, but are modified (e.g., oil
delivery mechanisms are removed) in
order to use natural gas instead of fuel
oil, The crecsote-borate and mixed
crensote, borate and copper naphthenate
treated railroad ties may continue to be
combusted as product fuel under this
subparagraph only if the following
conditions are met, which are intended
to ensure that such railroad ties are not
being discarded:

{A) Creosote-horate and mixed
creosote, borate and copper naphthenate
treated railread ties must be burned in
existing (i.e., commenced construction
prior to April 14, 2014) stoker, bubbling
bed, finidized bed, or hybrid suspension
grate boilers; and

{B) Creoscte-borate and mixed
creosote, borate and copper naphthenate
treated railread ties can comprise no
more than 40 percent of the fuel that is
used on an annual heat input basis.

(iii) Units meeting requirements in
paragraph (a}{8)(i} or (it} of this section
that are also designed to bumn coal.

{9) Copper naphthenate treated
railroad ties that are processed and then
combusted in units designed to burn
biomass, bicmass and fuel oil, or
biemass and coal. Processing must
include at a minimum, metal removal,
and shredding or grinding,

(10) Copper naphthenate-borate
treated railroad ties that are processed
and then combusted in units designed
to burn biomass, biomass and fuel oil,
or biomass and coal. Processing must
include at a minimum, metal remeoval,
and shredding or grinding.

* * * * *
{FR Doc. 2018-02337 Filed 2-6-18; &:45 aml
BRLING CODE £560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

ldentification and Listing of Hazardous
Waste

CFR Correction

§261.6 Requirements for recyclable
materials.

@@+ * >
@

(iv) Spent lead-acid batteries that are
being reclaimed {40 CFR part 266,
subpart G).

* * * & &
IFR Noc. 201802518 Filed 2-6-18; 8:4%5 am]
BILLING CODE 1301-06-D

ENVIRONMENTAL PROTECTION
AGENCY

44 CFR Part 261

identification and Listing of Hazardous
Waste

CFR Correction

= In Title 40 of the Code of Federal
Regulations, Parts 260 to 265, revised as
of July 1, 2017, on page 67, in part 261,
the heading of subpast € is reinstated to
read: ““Characteristics of Hazardous
Waste™.

IFR Doc. 2018-02513 Filed 2-6-18; 8:45 aml]
BILLING CODE 1301-06-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 770
[EPA-HQ-OPPT-2017-0245; FRL-8972-88]
RIN 2070-AK36

Voluntary Consensus Standards
Update; Formaldehyde Emission

Standards for Composite Wood
Products

AGENCY: Environmental Protection
Agency (EFA).
ACTION: Final rule.

SUMMARY: EPA is publishing this final
rule to revise the formaldehyde
standards for composite wood products
regulations . The revision updates the
incorporation by reference of multiple
voluntfary consensus standards that have
heen updated, superseded, or
withdrawr, and provides a technical
correction to allow panel producers to
correlate their approved quality control
test method to the ASTM E1333-14 test
chamber, or, upca showing equivalence,
the ASTM D6007-14 test chamber.
DATES: This final rule is effective on
February 7, 2018. The incorporation by
reference of certain publications listed
in the rule is approved by the Director
of the Federal Register as of February 7,
2018.

ADDRESSES: The docket for this action,

identified by docket identification (1D}

number EPA-H-0OPPT-2817-0245, is
available at http://www.regnlations.gov
or at the Office of Pollution Prevention
and Toxics Docket (GFPT Dacket),



420

Federal Register/ Vol. 83, No. 2/Wednesday, January 3, 2018 /Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 262, 263, 264, 265,
and 271

[EPA-HQ-OLEM-2016-0177; FRL—9985-
27-OLEM]

RIN 2050-AGSD

Hazardous Waste Management
System; User Fees for the Electronic
Hazardous Waste Manifest System and
Amendments to Manifest Begulations

AGENCY: Environmentai Protection
Agency (EPA)
ACTION: Final rule.

SUMMARY: The Environmental Protecticn
Agency (EPA or the Agency}is
establishing by this regulation the
methodeology the Agency will use to
determine and revise the user fees
applicable to the electronic and paper
manifests to be submitied to the
national electronic manifest system (e-
Manifest system) that EPA is developing
under the Hazardous Waste Electronic
Manifest Establishment Act. After the e-
Manifest system’s implementation date,
certain users of the hazardous waste
manifest will be required to pay a
prescribed fee for each electronic and
paper manifest they use and submit to
the national system so that EPA can
recover the costs of developing and
operating the natienal e-Manifest
system. This final rule also announces
the date when EPA expects the system
tc be operational and available to users.
EPA will begin accepting manifest
submissions and collecting the
corresponding manifest submission fees
on this date.

In addition, this action announces
final decisions and regulations relating
to several non-fee related matters that
were included in the proposed rule.
This includes modifying the existing
regulations to: allow changes to the
transporters desigrated on a manifest
while the shipment is en route; describe
how data corrections may be made to
existing manifest records in the system;
and amend the previous e-Manifest

regulation {the One Year Rule) te allow
the use, in certain instances, of a mixed
paper and electronic manifest to track a
hazardous waste shipment.

DATES: This final rule is effective on
june 38, 2018.

ADDRESSES: EPA has established a
docket for this action under Docket D
No. EPA-HQ-OLEM-2016-0177. All
documents in this docket are listed in
the www.regnlations. gov webaite.
Although listed in the index, some
information is not publicly availsble,
e.g., confidential business information
(CBI) or other information for which
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically at
www.regulations.gov or in hard copy at
the EPA Docket Center Reading Room.
Please see https://www.epa.gov/dockets/
epa-docket-center-reading-room or call
(202) 566-1744 for more information on
the Docket Center Reading Room.

FOR FURTHER INFCRMATION CONTACT:
Richard LaShier, Office of Resource
Conservation and Recovery, (703} 308-
8796, lashier.rich@epa.gov, er Bryan
Groce, Office of Resource Conservation
and Recovery, (793) 308-8750,
groce.bryan@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this action apply to me?

This rule affects those entities
required to use the hazardons waste
manifest, a regulated universe that
includes approximately 80,000 federally
regulated entities, and an equal or
greater number of entities bandling
state-only regulated wastes in at least 45
industries and is expected to resultina
net cost savings for them amounting to
$66 million per vear, when discounted
at 7% and annualized over 6 years.
Further information on the economic
effects of this action can be found in
section [V of this preamble. These
industries are involved in generating,

transporting, and receiving several
millien tons annually of wastes that are
hazardous under Subtitle C of the
Resource Gonservation and Recovery
Act (RCRA), or, are regulated by states
and also are subject to tracking with the
RCRA hazardous waste manifest. EPA
estimates that these entities currently
use between three and five million
hazardous waste manifests (EPA Form
8700-22) and continuation sheets (EPA
Farm 8700-22A) to track RCRA
hazardous and state-oaly regulated
wastes from generation sites to off-site
receiving facilities. The affected entities
include hazardous waste generators,
hazardous waste transporters, and
owners or operators of treatment,
storage, and disposal facilities {TSDFs},
as well as the corresponding entities
that handle state-only regulated wastes
subject to tracking with the RCRA
manifest,

However, the user fee obligations that
are the primary focus of this final rule
will mostly affect a subset of these
regulated entities, particularly, the
several hundred commercial RCRA
TSDFs and the corresponding receiving
facilities for state-only regulated wastes
under RCRA manifests. As explained in
section IILA. of this preambie, this final
rule focuses the payment and collection
of e-Manifest related user fees on these
several hundred commercial TSDFs and
state-only waste receiving facilities
because EPA concludes that this is the
most effective and efficient means for
collecting user fees via the e-Manifest
system. The final rule action inciudes a
tentative fee schedule for the initial two
years of system operations, based on the
most current projections of program
costs available to the Agency at the time
of development of this final rule action.
EPA will update the tentative fee
schedule with a final fee schedule for
the initial two years of system
operations when we obtain more
complete program cost data, and we will
publish the final fee schedule te the e-
Manifest program’s website 90 days
prior to the system launch. The affected
entities and categories include, but are
not necessarily limited to:

NAICS description NAICS code Exarmnplas of potentially affacted entities
Transporiation and Warahousing ... oo 4848 | Transportation of hazardous waste,
Waste Management and Remediation Services ... 562 | Facilities that manage hazardous waste.

This table provides a guide for readers
regarding the entities that will be
regulated by this action. The table lists
the types of entities that EPA is aware
to be involved in the activities affected
by the RORA manifest and regulated by

this action. Other types of entities not
listed in this table also could be
regulated by this final rule. To
determine whether your entity is
regulated by this action, you should
carefully examine the applicability

criteria found in title £0 of the CFR parts
260, 262, 263, 264, and 265. If you have
questions regarding the applicability of
this action to a particular entity, consult
the persons listed in the FOR FURTHER
INFORMATION CONTACT section,
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B. What action is the Agency taking?

The Agency is publishing its final rule
action announcing requirements that
establish the methodolegy and process
that EPA will use to determine and
revise the e-Manifest user fees that EPA
has determined to be necessary to
recover the costs of developing and
operating the national e-Manifest
system. These include the costs of
processing data from both electronic
and paper manifests that will be
submitted to the national e-Manifest
system after the system’s
implementation date. The Agency alsc
is announcing final decisions on several
non-fee related proposals that affect the
use of the manifest and manifest data
quality, including changes to designated
transporters during transporiation, a
process for manifest data corrections,
and the circumstances under which
FPA will allow a “hybrid” or mixed
paper/electronic manifest to be used te
track a specific shipment.

C. What is the Agency’s authority for
taking this action?

The authority to issue this rule is
found in sections 1002, 2002{a), 3601—
3004, and 3017 of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act (RCRA), and as amended by the
Hazardous and Solid Waste
Amendments, 42 1J.8.C. 6901, 8906 et
seq., 6912, 6921-6925, 6937, and 6938,
and as further amended by the
Hazardous Waste Electronic Manifest
Establishment Act, Public Law 112-195,
section 6939g.

D). Effective Date

This final rule will be effective on
June 30, 2018, the date on which EPA
plans te launch and begin the operation
of the e-Manifest system. This is the
date when EPA will implement all e-
Manifest Act regulations, including the
requirements of this final rule, and the
requirements of the One Year Rule that
EPA issued on February 7, 2014, This
final rule is being published with an
accelerated effective date to coincide
with the launch of the e-Manifest
system on June 30, 2018. On that date,
ErA will begin collecting fees to recover
the costs of developing and operating
the svstem,

Under 40 CFR 3.2(a)(2), electronic
reporting of documents required under
title 40 of the Code of Federal
Regulations (CFR) may occur after EPA
has first published a document in the
Federal Register announcing that EPA
is prepared to recetve, in electronic
form, documents required or permitted
by the identified part or subpart of title

40, By this final rule action, EPA is
announcing that it is prepared to receive
electrenic hazardous waste manifests, as
well as certain paper manifest copies
that continue in use after the e-Manifest
system’s implementation date, through
the national e-Manifest system, The
electronic manifests will be accepted by
e-Manifest as the electronic document
substitutes for the paper manifest and
continuation sheet forms (EPA Forms
8700-22 and 8700-22A) that are
described in 40 CFR part 262, subpart B
(hazardous waste generators}, 40 CFR
part 283, subpart B (hazardous waste
transporters), and subpart B of 40 CFR
parts 264 and 263 {owners and operators
of hazardous waste treatment, storage,
and disposal facilities). The
implementation and compliance date on
which EPA plans to begin receiving
these electronic manifest and related
paper manifest copies is June 30, 2018,
This is the date that FPA expects to
begin e-Manifest system operations, and
begin both the collection of manifests
and the collection of user fees for
manifest submissions required under
this final rule. EPA is also clarifying that
the June 30, 2018, implementation date
for e-Manifest is Hmited to the
collection of domestic hazardous waste
manifests and domestic shipments of
state-only regulated waste subject under
state law to the RCRA manifest. EPA
will not begin the collection of export
manifests described in subpart H of 40
CFR part 262 on the June 30, 2018, e-
Manifest system implementation date.
EPA will announce the implementation
and compliance date for the electronic
submission of export manifests in a
separate notice to be issued in the
future, when EPA is ready to collect
those documents electronically and
assess the appropriate fee for their
processing. Until that occurs, export
manifests should continue to be
completed as paper documents.

I1. Background

EPA published a detailed background
discussion providing context for the e-
Manifest User Fee rulemaking in the
proposed rulemaking action. See 81 FR
49072 at 4907476 (July 26, 2016). EPA
incorporates that detailed background
discussion into this document for
purposes of this final rule, and refers
readers to that proposed rulemaking
rather than reprinting all of it in this
final rule document, For this action,
EPA will summarize key points from the
earlier background discussion:

* In 2012, Congress enactad the
Hazardous Waste Electronic Manifest
Establishment Act (e-Manifest Act). The
e-Manifest Act required EPA to establish
a national electronic manifest system,

the development of which would be
initially funded by anzmual
appropriations, and ultimately funded
by user fees, which would both offset
the system’s development costs, as well
as the costs of operating, maintaining,
and upgrading the system.

¢ The e-Manifest Act fusther required
EPA to develop implementing
regulations for electronic manifesting
withisn one year of enactment, and to
establish a nine-member System
Advisory Board to make
recommendations to EPA on the
performance of the system.

« Section 2(c) of the e-Manifest Act
conferred broad discretion to EPA to
impose on users of the system “such
reasonable service fees as the
Administrator determines to be
necessary” to pay all system related
costs, including the costs of processing
data from any paper manifests that
continue to be used after the system
implementation date, as the e-Manifest
Act allows users the option to continue
to use paper manifests. This is the
principal source of statutory authority
for this action and its user fee
methodology.

¢ Section 2(d) of the e-Manifest Act
authorized the establishment of a
special System Fund in the U.5.
Treasury for the deposit of e-Manifest
user fees. Funds deposited in the
System Fund may be spent by EPA for
system related costs to the extent
provided in annual appropriations acts,
but such funds can only be spent on e-
Manifest related costs.

o EPA issued its first implementing
regulation on electronic manifesting on
February 7, 2014 (79 FR 7518-7563).
This regulation, referred to as the “One
Year Rule” because of the e-Manifest
Act’'s mandate to publish the regulation
within one year of enactment,
established the legal and policy
framework for the use of electronic
manifests, and prescribed the conditions
under which electronic manifests are
the full legal equivalent of paper
manifest forma for all RCRA purposes.
The One Year Rule also codified key
scope and consistency provisions
included in the e-Manifest Act. The Cne
Year Rule did not address e-Manifest
user fees, instead deferring regulatory
action on user fees until this separate e-
Manifest User Fee rulemaking.

¢ EPA relied extensively on two
Federal guidance documents on user fee
design to develop its e-Manifest User
Fee methodology: (1) OMB Circular A—
25, a memorandum to Executive
Departments and agencies addressing
“user charges,” and (2} user fee design
guidance found in the United States
Government Accountability Office
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(GAD) Report No. GAD-08-3865F,
Federal User Fees, A Design Guide,
(May 2008).

+ The OMB Circular A-25 guidance
was relied upon substantially for the
following principles used in formulating
the final rule user fee methodology: (1}
The imposition of user fees on those
recipients of the special benefits from
federal activities, but not recipients of
incidental benefits; (2) the requirement
that user fees should accomplish full
cost recovery; (3) the explanation of the
various types of direct and indirect costs
that can be recovered by user fees; (4)
the general policy that user fees be
instituted through the promulgation of
regulations; and (5} the policy that user
fees be reviewed biennially, to provide
assurance that fees are adjusted to
reflect changes in program costs.

+ The GAO Federal User Fees Design
guide also was heavily relied upon in
developing the rationale for this final
rule user fee methodology, particularly
with respect to: (1) Collecting fees so as
to strike an appropriate balance between
ensuring compliance with fees and
minimizing administrative costs; (2) the
manner of reviewing and updating user
fees so they remain aligned with actual
program costs and activities, and are
adjusted for changes in program costs;
and (3} balancing several key outcomes
involved in fee design, including: the
econoniic efficiency of the program’s
user fees; the equity of the fee system in
ensuring that beneficiaries pay their fair
share while not disregarding their
ability to pay; the adequacy of resulting
revenues to pay all known program
costs and to keep pace with inflation
and other changes to program cost; and
the administrative burden of the fees,
including the balancing of the fee
compliance costs with the costs of their
collection and enforcement.

1. Detailed Discussion of the Final
Rule

A. Which users of manifests and
manifest data will be charged user fees?

1. Background

In addressing this issue in the
proposed rulemaking, EPA
acknowledged that there weze two
distinct classes of users who might
become inveolved with the e-Manifest
system. First, there are the regulated
community members, e.g., the
hazardous waste generators,
transporters, and receiving facilities
(e.g., RCRA TSDFs) who are required to
use the manifest in connection with
tracking a hazardous waste shipment in
which they ave involved and are named
as one of the handlers on the manifest.
Second, there are the data consumers,

e.g., members of the public or state and
local governments that might wish to
access e-Manifest in order to obtain
information about wastes and shipments
of interest to them in their capacity as
a data consumer, but not as a member
of the regulated community. Since the
beginning of the planning for e-
Manifest, EPA has indicated that it
considered public access and
transparency important functions of an
e-Manifest system. EPA has planned to
develop a public facing module in e-
Manifest to provide such data access,
with certain restrictions on that access.
However, the intereat in public access to
data is a secondary interest, and it is
clear that the regulatory community
users are the primary community of
interest served by e-Manifest, and that
they obtain the primary services and
benefits from the system.

In the notice of proposed rulemaking,
EPA proposed that the primary
beneficiaries of e-Manifest—the
regulatory community users within the
definition of “user’” in the e-Manifest
Act—would at a threshold level be the
community of users potentially subject
to user fee obligations. Thus, for this
initial level of fee eligibility, EPA
proposed to limit the imposition of user
fees to the members of the regulatory
community that must use the RCRA
manifest, as a matter of regulatory
compliance under federal or state law,
for tracking the off-site shipments of
hazardous waste or state-only regulated
waste between generation sites and the
facilities where such wastes are received
for management. EPA did not propose to
impose fees on the community of data
consumers, L.e., members of the general
public, accessing the system only to
obtain data about wasles and waste
shipments of interest to them. In the
proposed rule, we explained that
excluding the public from user fee
payments was consistent with OMB
Circular A~25 policy to not charge
incidental beneficiaries of a service a
user fee. We also explained that this
proposal was motivated by the desire to
avold the large administrative burden of
establishing payment accounts for all
those members of the public who might
access the system, and of processing
payments for such a large and
potentially diverse community. EPA
believes that the costs of providing data
acoess to the public would be fairly
modest relative to the cost of servicing
the regulatory community. The funding
result under the proposed rule weuld
thus have the costs of providing the
public with access to data funded as an
incremental increase in the fees charged
to the regulated users.

As a second proposal on the scope of
fee obligations, EPA proposed to further
restrict the payment of e-Manifest fees
to the approximately 400 RCRA
raceiving facilities (TSDFs) that receive
waste from off-site, as well as the
corresponding receiviog facilities of
state-only regulated wastes tracked
under RCRA manifests under state law,
EPA explained in the notice of proposed
rulemaking {NPR}, that it considered the
submission of the final, signed manifest
to the e-Manifest system by the
receiving facility designated on the
manifest to be the primary “billable
event” in the e-Manifest system that
would give rise to a user fee obligation.
The effect of this second aspect of the
proposal would be to Hmit fee
obligations and payments to the
recelving facilities on manifests, and to
generally exclude the other regulatory
community “users” from fee payment
obligations. This aspect of the proposed
rule was premised on the goal of
simplifying the fee system, and avoiding
the potentially large administrative
burden of establishing payment
accounts and collecting fee payments
from 100,000 or more generators or
cther regulated users. It was assumed
that the receiving facilities assessed
these fees could choose to pass these
fees through to the generator customers
as a part of their service agreement, thus
balancing the equities and burdens of
the fee system without EPA’s further
interventicn.

2. Comment Analysis

On the issue of public access and its
funding, we received numerous
comments from state agencies
supporting the exclusion of states and
the general public from the requirement
to pay fees, and supporting the
imposition of e-Manifest fees on the
regulated users of the system. However,
there were several comments from
hazardous waste TSDFs and their trade
organizations objecting to the proposed
rule’s approach to funding public access
through an incremental increase in
these facilities’ fees. These TSDF
commenters argued that the e-Manifest
Act’s definition of “user’”’ was intended
to limit system access to the regulated
community and not afford access to the
public. The TSDF commenters
suggested that EPA should be
responsible for funding public access
through another means or another EPA
appropriation, perhaps treating public
access requests through the Freedom of
Information Act or FOIA. As a final
matter, several of these TSOF
commenters also questioned EPA’s
assumption that the cost of public
access wouid be modest,
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On the issue of the proposed “billable
event,” all commenters supported the
proposal limiting fee obligations to the
receiving facilities designated on the
manifest, and classifving the submission
of the final copy of the manifest signed
by the receiving facility as the primary
billable event in the system. The states,
generators, and receiving facilities that
commented on the proposed rule all
supported EPA’s rationale that the
balancing of administrative efficiency
and simplifying the fee payment aystem
justified limiting the fee obligations to
the manifest’s receiving facilities. To
make their suppozt of this proposal
clearer, several of these commenters
suggested that EPA remove from the
existing part 262 {generator) and part
283 (transporter) regulations all vestiges
of regulatory language from the first e-
Manifest rule suggesting EPA might
impose user fees on generators and
transporters. Several commenters also
suggested that EPA should be consistent
in drafting the final rule, and avoid
using the terms TSDF, receiving facility,
and designated facility interchangeably
in the regulatory language, as these
terms do not have the same scope of
coverage.

Finally, in connection with the
proposed rule’s discussion of the public
access issue and the proposed rule’s
focus on receiving facilities for the
rule’s fee obligations, EPA received
several additional comments raising
significant issues for the Agency to
consides.

A RCRA receiving facility and the
Department of Defense submitted
comments raising the concern that
unfettered public access to e-Manifest
might enable data mining from the
systemn by thase with malevolent intent.
These comments raised a concern that
those conducting data mining for illicit
purposes could discern information
about particular wastes involving
chemicals of concern, or about the sites
managing them, cr patterns in the
meovement of wastes that could be
weaponized or otherwise vulnerable if
diverted. One commenter suggested
there should be a homeland security
basis for excluding public access to such
information, and identified the
homeland security list of chemicals of
interest in 6 CFR part 27, appendix A,
as a resource that might be helpful in
excluding hazardous waste and manifest
data petentially posing a Homeland
Security risk. The Department of
Defense also raised a concern that
generator site information and the
aggregate waste information gleaned
from e-Manifest could in some instances
constitute classified information,

In addition, EPA received several
helpful comments that pointed out some
weaknesses or challenges that will arise
from the proposed rule approach and its
focus on the final manifest submissions
by receiving facilities as the billable
event that will trigger fee obligations, As
one example of such a challenge, several
industry and state agency commenters
noted that there may be significant
numbers of receiving facilities,
particularly those facilities receiving
state-only regulated wastes, which lack
RCRA permits and lack EPA
Identification Numbers. Examples cited
in the comments were facilities
managing industrial wastes, used oil,
wastes regulated as special wastes by
the states, or conditionally exempt smatl
quantity generator (CES0)G}* wastes
regulated more stringently by states and
subject to manifests under state law. IF
EPA is intending to track the billable
manifests from receiving facilities by
keving en the EPA [dentification
Number of the receiving facility, EPA
will need to issue unique identification
numbers to these facilities or otherwise
address how these receiving facilities
and their manifests will be tracked
uniquety and billed for services in e-
Manifest.

Other helpful comments received in
response to the proposed billable event
were several industry and state agency
comments noting that there were two
other types of waste shipment
transactions with manifests that did not
lend themselves to the propesed
approach of billing the receiving facility
for the manifest. The two transaction
types cited as posing particular
challenges were: (1) Rejected wastes
returned under manifests to generators,
as the “receiving facility” for such
return shipments are generators and not
the conventional permitted facilities
(e.g., RCRA TSDFs); and (2) hazardous
wastes exported from the U.S., as the
manifests for exported hazardous wastes
are not received by a domestic receiving
facility, but are instead received by
foreign consignees that are beyond the
jurisdiction of the U.S. to compel a final
manifest submission and fee payment.
These commenters questioned how EPA
would address these transactions in the
final rule.

3. Final Rule Decisions

a. How will public access to data be
funded?

In this final rule, EPA is sustaining
the proposed rule’s position that public
access 1s an incidental benefit of the
system, and that the regulatory

1 Conditionally exempt small quantity generators
are now known as Very Smail Quantity Generators.

community users obtain the primary
and major benefits of e-Manifest
services. Since members of the public
are at best incidental beneficiaries, EPA
has decided not to charge members of
the public a fee for access to manifest
data from the public facing module of e-
Manifest. This decision is consistent
with the policy announced in OMB
Circular A-25, which generally
excludes incidental beneficiaries of
services from service charges, and
instead requires the primary
beneficiaries to cover these costs,
Therefore, as we proposed in the July
2016 NPR, the regulatory community
users—the primary beneficiaries of e-
Manifest—will fund the costs of public
access through an incremental increase
in their user fees. EPA concludes that
this policy best effectuates the
program’s transparency goal with
respect to manifest data, and avoeids
discouraging the public’s access by the
imposition of a fee on such access. EPA
remains convinced that the incremental
increase in users’ fees to fund public
access will be modest. This further
focuses cost recovery and collections on
the several hundred receiving facilities,
thereby aveiding the complexity and
administrative burden of attempting fee
collections from members of the public.

B, Which regulatory community wsers
will pay fees?

Second, for this final rule, EPA has
decided to sustain the proposed rule’s
approach of focusing the fee payment
obligations of the regulatory community
users on only the receiving facilities
named on manifests. The final rule
therefore refines the user fee obligation
by excluding generators, transporters,
and entities other than receiving
Facilities designated on manifests from
the rule’s user fee requirements. The
commenters on the proposed rule
expressed unanimous support for this
proposal, and EPA concludes that it is
much more practical and efficient
administratively to focus fee collections
and payments in the system on the
several hundred hazardous waste and
state-only regulated waste receiving
facilities, and to define the “billable
event” giving rise to a fee obligation in
the aystem as the submission of the final
manifest copy signed by these receiving
facilities,

EPA is further clarifying that with
respect to the continued use of paper
manifests, the preferred means of
submission to the system by receiving
facilities is a data file {e.g., JAVA Script
Object Notation (JSON] file} presenting
the data from these paper manifests.
Such data file submissions will
sliminate much of the manual
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processing of these manifests, including
opening and sorting mail, and the very
labor intensive process of manuaily
keying data from paper manifests into
the data system. Receiving facilities may
submit their data files from completed,
ink signed paper manifests either
individually or as a batch submission.
Whether submitted individually orina
batch upload, the receiving facility must
also submit an image file of each
manifest that is included in the data file
upload. At the time of submission of the
individual or batch file upload, a
responsible representative of the
receiving facility must make a
CROMERR compliant certification that
to the representative’s knowledge and
belief, the data and images submitted
are accurate and complete, and that the
facility acknowledges that it is obligated
to pay the appropriate per manifest fee
for all the manifests included in the
submission. These data file upload
requirements are spelled outin
§5264.1311(c) and 265.1311{c) in this
final ruile.

¢. How will the rule address homeland
security risks?

The Agency acknowledges the several
public comments raising the concern
that unfettered public access to manifest
data might enable those with malevolent
intent to obtain data from e-Manifest
that might pose a homeland security
risk, EPA believes that the homeland
security risk posed by public access to
e-Manifest is minimal for the majority of
manifested hazardous waste shipments,
because few hazardous wastes are likely
to be found in forms and circumstances
that would make them attractive to
terrorists, and because public access to
data through e-Manifest will in all cases
be delaved for a period of 90 days after
receipt of hazardous wastes at the
receiving facility designated on the
manifest. However, commenters
indicated that the 90-day delay in
public access might not mitigate ail
such security risks, since even with
delayed access to manifest data, a
terrorist with system access could
perhaps discern shipment patterns for
particular chemical wastes of concern
and the generators and facilities
handling them. Thus, commenters
suggested that EPA take a more
proactive position to guard against
homeland security risks posed by data
disclosures from e-Manifest. In
particular, as a means to identify RCRA
hazardous waste shipments that might
pose a security risk, the commenters
suggested that EPA utilize the
Department of Homeland Security’s
(DHS’s} Chemicals of Interest, a
screening tool for chemical security

risks that DHS has published in
appendix A to its 6 CFR part 27
regulations pertaining to the security of
the nation’s chemical facilities.

EPA consulted with the DHS to
determine if the information that will be
publicly accessible from e-Manifest
poses a significant chemical security
risk, and if s, the action the Agency
should take to mitigate that risk. DHS
concluded that there was a plausible
chemical security risk posed by
unrestricted public access to data in e-
Manifest, and the agencies collaborated
on a strategy to mitigate that risk.

EFA believes that the appendix A
Chemicals of Interest list and screening
tool can be applied to the hazardous
wastes and facilities covered by DHS's
chemical security regulations to aid EPA
in identifying a solution to the security
concerns raised by commenters. Rather
than duplicating the efforts of DHS in
this area, or perhaps developing a
conflicting approach, EPA is relying
upon the expertise of DHS, the DHS
chemical security regulations, and the
DHS Chemicals of Interest {COID
appendix to flag those manifested waste
shipments and the data that shouid be
withheld from public disclosure by e-
Manifest to avoid the release of
information that could plausibly be
used to harm the homeland.

First, it is significant that TS has
previcusly determined that the security
risks addressed in its 6 CFR part 27
regulations are only potentiatly
presented by a narrow subset of RCRA
solid and hazardous wastes. In
promulgating the appendix A COE listin
November 2007, DHS determined that
most RCRA solid and hazardous wastes
would not be found in forms or
circumstances that would make them
attractive to terrorists, with the result
that most RCRA wastes are excluded
from the COI screening process for
chemical security risks. See 72 FR
65397 at 65398 (November 20, 2007).
However, DHS concluded that a subset
of RCRA hazardous wastes—the so-
vatled “P-List” and “U-List” wastes
consisting of the discarded commercial
chemical products and related wastes
identified in 40 CFR 261.33—should be
subject to screening as COI for chemicat
security risks. DHS concluded that only
these P-List and U-List wastes are
covered by the 6 CFR part 27 screening
process for COL, because the discarded
commercial chemical products, off-
specification species, and other such
wastes were likely to be just as attractive
to terrorists as the chemical products
themselves. Id. Thus, our consideration
of homeland security risks potentially
posed by public access to manifest data
should, in the first instance, be limited

to a consideration of those manifests for
the P-List and U-List wastes with
chemical names that also appear on the
list of COI in the appendix A to the
DHS's 6 CFR past 27 regulation,

Under the DHS chemical security
regulations, the €Ol appendix is used as
an initial screening tool for identifying
high risk chemical facilities. The COI
appendix identifies for each listed
chemical substance a Screening
Threshold Quantity (STQ) and
minimum concentration that apply to
each of several modes of vilnerability
{release, theft, sabotage) and the related
security issues (toxic, lammable, or
explosive releases; theft enabling use of
chemical weapons or weapons of mass
effect; sabotage, etc.). The purpoese of the
COI list and the STQs published for the
relevant security issues is to screen for
those chemicals that if released, stolen,
diverted, and/or contaminated, have the
potential to create significant human life
and/or health consequences.

Moreover, the presence of a GOl at 2
facility at quantities exceeding the ST¢)
is not itself a trigger for whether that
facility is a “high risk™ or “covered
facility” within the meaning of the part
27 DHS chemical security regulations.
Rathes, the presence of a COIl chemical
at or above the ST(} is the thresheld for
determining when a facility must be
evaluated further by DHS for the
chemical security risks at that facility.
Exceeding an STQ triggers the
requirement for the facility to submit to
DHS a Top-Screen document. Only after
DHS has gathered additional
information through the Top Screen will
DHS make a determination whether the
facility handling that COI chemical is a
“high risk” facility and must comply
with the substantive requirements of the
part 27 regulations, These requirements
include the preparation and submission
to DES of a Security Vulnerability
Assessment and a Site Security Plan.

While EPA would ideally have the
information available to withhold from
public disclosure the manifest
associated only with “high risk”
facilities, the Agency is not in a position
o determine whether particular
facilities associated with P-List and U-
List wastes that are COI are high risk for
chemical security issues. However, in
arder to be protective respecting any
plausible chemical security risk at
facilities with manifested hazardous
wastes, the Agency will apply the COI
list sereening tool breadly to prevent
access to information on chemical
wastes by those who might have an
intent to harm the homeland.

Therefors, in this final rule, EPA is
clarifying that the e-Manifest system
will withheld from public access
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specific data from those manifests
related to chemical facilities that handle
P-List and U-List wastes that are also
included on the appendix A OOI list.
For manifests that include such
chemical wastes, the e-Manifest system
will withhold from disclosure to the
public-facing module of e-Manifest the
following data items: The chemical
waste name and specific P- or U-List
waste code, the quantity of such wastes
included in the shipment, and the date
of the shipment. The shipping
description for these chemical wastes
will instead bear the generic
information "P-List or J-List waste” in
the public facing e-Manifest system.
After consultation with DHS, the two
agencies have concluded that these
measures will be effective to prevent a
terrorist from obtaining informaticn on
which facilities might possess or
manage hazardous wastes that are COI
at quantities of concern, as well as
prevent such a person from ascertaining
information about shipment dates and
patterns of shipments involving these
chemical wastes of interest.

While the withholding of this limited
data from a limited subset of manilests
may appear at odds with the Agency’s
transparency goals for e-Manifest, EPA
betieves that the mitigation strategy
described here represents a reasonable
accommaodation with homeland security
interests, and is a prudent response to
the concerns raised by commenters and
DHS officials.

d. How will the rule address state
regulated facilities lacking EPA
Identification Numbers?

EPA acknowledges the comments
identifying the problem posed by
tracking and collecting payments from
state regulated receiving facilities that
currently lack FPA identification
numbers. The e-Manifest system will be
programmed to track manifest activity
and bill facilities for their activities with
reference to the identification number of
the receiving facility listed on each
manifest. Therefore, prior to or at the
time of system implementation, EPA
will need to identify a means by which
such facilities can ebtain unique
identifiera that they can List on their
manifests in the EPA identification
number field.

As part of the e-Manifest system
development, EPA is including a so-
called “non-handier IDs” initiative
aimed at ensuring that each site has its
own unique I to wse with its electronic
manifests. Further, this initiative is
aimed at ensuring that each receiving
facility entered in e-Manifest will have
a unique identity for tracking and
billing purposes. Sites that are listed in

Item 8 of manifests as designated or
receiving facilities must obtain a
handler [D from their state or EPA and
be listed in the RCRAInfo data system.
These efforts will require considerable
cutreach and cooperation between EPA,
the staies regulating these facilitiss, and
the receiving faciiities o maximize the
inclusion of these sites in the system
and ensure the proper billing of their
shipments.

e. How will the rule address out-of-state
shipments of non-RCRA wastes?

The e-Manifest Act extends the scope
of the e-Manifest program to wastes
subject to manifest tracking under
federal RCRA or under state law. Some
state programs regulate more wastes
than EPA regulates federally under its
Subtitie C regulations, and these
additional non-RCRA wastes are often
referred to as state-only regulated wastes
or as “broader in scope” wastes to
indicate the more extensive coverage of
the state programs. These state-only
regulated, non-RCRA wastes can present
manifest implementation and tracking
challenges when shipments involving
these wastes cross state lines, While any
nen-RCRA waste subject to a manifest
under state law in the destination state
should be accompanied by a manifest in
the destination state and thus would be
required by this final rule to be
submitted by the receiving facility to the
e-Manifest system, the compliance
sitnation is not as straightferward for
other out-of-state shipment scenarios. In
particutar, the manifest requirements
may be less clear for waste shipments
that originate in & state with more
extensive or "‘broader in scope”
coverage and that are then shipped out-
of-state to a destination facility in a state
where the waste is not regulated as
hazardous and does not require &
manifest under the law of the
destination state. Prior to e-Manifest,
EPA was not significantly involved in
the coilection of manifests, and the
question of supplying manifest copies to
states was governed exclusively by state
law. EPA is aware from discussions
with state regulators that it was at times
problematic for the origination states to
collect manifest copies from out-of-state
receiving facilities, and that it was often
difficult to ensure compliance with
copy return requirements from facilities
beyond the territorial jurisdiction of the
origination state,

Under the e-Manifest Act, however,
any such jurisdictional barrier has been
eliminated by the Congress. In section
2{h) of the Act, Congress prescribed a
self-implementing provision thal speaks
directly to the obligation of receiving
facilities to close out and return

manifests to the e-Manifest system, if
the waste being shipped for
management is subject to a manifest in
either the origination state or the
destination state. This provision of the
Act provides that if either state’s law
requires that the waste is tracked
through a hazardous waste manifest,
then the designated facility, regardless
of location, shall complete the facility
portien of the manifest, sign and date
{ie. complete the facility certification),
and submit the manifest to the system.

Thus, under the Act, for shipments
that cross state lines, a designated or
receiving facility that receives waste
shipments accompanied by a manifest,
and that manifest is required for the
tracking the waste shipment by either
the law of the origination or destination
state, then the receiving facility must
attend to that manifest, must clese it cut
by completing the facility portion and
signing and dating the facility
certification on the manifest, and must
submit the signed, final copy of that
manifest to the e-Manifest system for
proceasing. These requirements apply to
receiving facilities under federal law
even if the law of the destination state
would not require a manifest for the
wastes invelved, and would not require
the facility to take any action with
respect to the manifest required by the
origination state. States that desire the
return copies of these manifests can
therefore rely upon this federal
provision that ensures consistency in
the tracking of these shipments to their
completion, and they will not be as
dependent on attempts to extend their
state laws in an extraterritorial fashion
to out-of-state entities. Receiving
facilities can know that their supplying
cne final copy to the e-Manifest system
will satisfy any and all requirements for
return copies to fracking states,
wherever they may be situated,

While the provisions of section 2(h} of
the e-Manifest Act are self-
implementing, EFA is including an
explanation of this statutory provision
in this final rule seo that regulated
entities will receive ample notice of its
requirements, EPA is including this
summary of section 2(h) under this
preamble topic, because the effect of
this statutory provision is to classify the
out-of-state waste shipments subject to
manifest tracking in either the
origination state or destination state as
a mandatory type of manifest
submission to e-Manifest, and thus
another type of “billable event” within
the meaning of this final rule. In other
words, receiving facilities subject to this
statutery provision affecting interstate
waste shipments must submit the final
manifest copies to e-Manifest, and pay
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the fee required by this final rule, based
upon the type of submission.

The Agency is codifying the exact
terms of section 2{h) of the Act at 40
CFR 260.4. EPA has chosen to codify the
statutory provision in the general
applicability subpart of part 260,
because we expect that many of the
state-regulated facilities that will be
affected by the copy submission
requirement of section 2(h) are not
RCRA-permitted TSDFs, and thus it
would not be appropriate to include the
codified text of section 2(h) of the Act
in the part 264 or part 265 regulations
that prescribe the unit location and
management standards for RCRA
TSDFs. Part 260 is reserved for
regulatery provisions of general
applicability, so EPA has chosen to
codify the manifest copy retarn
requirement affecting interstate waste
shipments at new § 260.4,

f. How will the rule address hazardous
waste exports and return shipments of
rejected hazardous wastes?

The commenters whe identified these
two atypical shipment types raised valid
points that the proposed rule approach
of billing the receiving facilities upon
submission of the final signed manifest
did not lend itself well to the processing
of hazardous waste export manifests and
manifests for rejected hazardous wastes
that are being shipped as returns to the
generators of those wastes,

With respect to hazardous waste
export shipments, EPA is not inclading
the tracking of export manifests
described in subpart H of 40 CFR part
262 in the initial phase of e-Manifest
system implementation. As EPA is not
accepting the submission of export
manifests to the system at this time, the
Agency also is not requiring the
payment of a fee in connection with
export manifests. EPA’s system
planning and development efforts to
date have been focused on the domestic
manifest, as the domestic shipments are
the dominant use case for the hazardous
waste manifest.2 Moreover, EPA has not
vet determined who in the export
shipment chain of custody {i.e., primary
exporter vs. transporter moving waste
from U.S. or other entity) is best suited
for making the submission of the export
manifest to the system and paying the
requisite processing fee; nor have we
provided notice-and-comment
opportunities for the exporters or other
handlers involved with these
shipments. Therefore, these

ZEPA estimnates that there are 3 to 5 million
domestic manifests produced each year for tracking
waste shipments within the U.S., whereas the
export trade produces cnly about 23,000 manifests
annually.

determinations on export manifest
submissions and the paymesnt of e
Manifest fees for export manifests must
await a future rulemaking connected
with the planning for the next phase of
e-Manifest implementation. EPA plans
to consult the Advisory Board on future
e-Manifest system enhancements and
expansions, and the future inclusion of
export manifests is a topic that the
Advisory Board can help us address in
our regular meetings with the Board.
Until then, current arrangements for
handling export manifests and tracking
information on exports in other Agency
tracking systems will continue,

With respect to rejected hazardous
waste shipments, EPA has addressed
commenters’ concerns in this final rule.
With rejections, there are generally two
possible outcomes: (1) The rejected
wastes are re-shipped under a manifest
that forwards the rejected wastes from
the rejecting facility tc an alternate
receiving facility {typically, another
RCRA TSDF) for management, or {2) the
rejected wastes are re-shipped under a
manifest from the rejecting facility as a
return shipment back to the original
generator of the waste,

The frst cutcome discussed
previously-the forwarding of rejected
wastes to an alternate facility—is not
unlike the conventional manifested
shipment of a waste to a permitted
facility for management. The key
difference is that the rejected waste
shipment originates with the rejecting
facility rather than the generator.
Otherwise, forwarded rejections are
tracked through off-site transportation to
another receiving facility (typicaliy
another permitted TSDF), which
completes the tracking of the shipment
by signing the manifest to certify to the
receipt of the wastes at the designated
facility. Since forwarding rejected
wastes to an alternate facility is tracked
on the manifest like conventional waste
shipments to a receiving facility, EPA
can treat them like conventional
shipments insofar as the submission of
the final copy to the system and the
payment of the fee. Therefore, for
rejected wastes that are forwarded to an
alternate facility for management, the
alternate facility that signs the manifest
to certify the receipt of wastes must
submit that final, signed copy to the
systemn and pay the applicable per
manifest fee for that submission.

The unique circumstances
surrounding the tracking of return
shipments requires a different treatment
in this final rule. For return shipments
to generators, the rejecting facility is
typically listed as the generator on the
return manifest, while the original
generator of the waste receiving its

waste as a return is shown as the
designated or receiving faciiity. EPA’s
billable event approach of charging the
receiving facility of conventionat
shipments is premised on efficiency and
avoiding the inclusion of hazardous
waste generators in the e-Manifest
payments system. [t would conflict with
this policy objective if the return
shipments were then to implicate
generators in the fee payment system,
because they appear to be the receivers
of return shipments. Therefore, in the
final rule, EPA is announcing a different
cutcome applicable only to the return
shipment acenario, For return
shipments to generators, the rejecting
facility is responsible for the payment of
the fee for the return manifest, and the
billable event for this fee obligation is
the rejecting facility’s submission of the
original manifest signed by the facility
to indicate the rejection and the
submission of a copy of the return
shipment manifest that will accompany
the return shipment to the generator.
Each rejection resulting in a return
shipment must therefore include the
submission by the rejecting facility of
the original manifest signed by the
rejecting facility and a copy of the
return shipment manifest. Thus, the
rejecting facility is paying the fee for the
processing of the return manifest when
it submits the refurn manifest, as the
return manifest and its processing fee
will not be eollected by the system from
the generater.® By handling retuwrn
shipments in this manner, the fee
payments required in the system can be
confined to the intended class of
conventional, permitted receiving
facilities, While it may seem irregular to
charge the rejecting facility the e-
Manifest fee for return shipments of
rejected wastes, a chargeback by the
facility to its generator customer is an
option to balance the equities of the
resulting fees. EPA concludes that this
decision allocates the fees for rejected
wastes most fairly, as the rejecting
facility is charged the fee only in the
exceptional circumstances of return
shipments to a generator, while the
alternate receiving facility will pay the
fees for the more conventional scenario
of wastes being re-shipped and
forwarded to another receiving facility
for management. Therefore,
§8264.1311fa)(3} and 265.1311(a)(3) of
the final rule will include among the
manifest transactions that are subject to

FEPA notes that in those sases of a facility
partially rejecting wastes on the original manifest,
with a return of rejected wastes to a generator, the
rejecting facility will be charged both the processing
fee for the original manifests for processing data on
the wastes received, as well as the fee for the return
manifest to the ganerator.
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fees the submission by receiving
facilities of manifests indicating a
rejected waste and a return shipment to
the generator of that waste.

g. What other changes are being made in
response to comments?

EPA accepts the comments asking for
the removal of all vestiges in the
existing regulations that suggest EPA
could impose e-Manifest fees on
generators under part 262 regulations or
on transporters under part 263
regulations. These provisions were
added during the promulgation of the
(One Year Rule, which codified quite
generally the autherity conferred under
the e-Manifest Act to impose reasonable
fees on all classes of manifest “users,”

a term which included hazardous waste
generators, transporters, and owners or
operators of facilities receiving wastes
under manifests for management. Thus,
EFA included in the One Year Rule
provisions in parts 260, 262, 263, 264/
265, and 271 s0 that the codified
authority to impose user fees could
reach all the possible users of the
manifest. In the proposed User Fee Rule,
81 FR 49071, July 26, 2016, EPA stated
that if the proposed rule’s approach to
charging only receiving facilities user
fees were to be adopted in the final rule,
EPA intended to eliminate from parts
262 and 263 those provisions that
would appear to extend user fee
authority to generators and transporters,
(81 FR 49072 at 49078). Based on the
supportive comments in the docket, and
the Agency’s continued belief that
restricting fee collections to receiving
facilities is sound policy, EPA is
finalizing this policy and thus removing
all references in parts 262 and 263 to
user fee obligations for generators and
transporters of hazardous waste. The
result is the removal from the
regulations of existing §§ 262.24(g} and
263.20{a}(8) addressing the imposition
of user fees on generators and
transporters, respectively.

EPA also is accepting the comment
noting that EPA had used the terms
TSDF, designated facility, and receiving
facility interchangeably in the proposed
rulemaking, even though these terms do
not have the same scope of coverage.
The term TSDF connotes a facility
having a RCRA treatment, sterage, or
disposal permit (or interim status], a
class of facilities that is narrewer than
the scope intended by the e-Manifest
Act. The commenter is correct in
peinting out that the e-Manifest Act
intends broader coverage than RCRA
TSDFs, since it is clear that many
receiving facilities of state-only
regulated wastes lack RCRA permits,
and vet are facilities that could receive

manifested wastes under state law and
thus be included in the coverage of the
e-Manifest Act and the e-Manifest
system. The commenter also is correct
that EPA should rely on a term that
expresses the intended scope of the e-
Manifest Act, and use that term
consistently in the final rule. In
response, BPA is clarifying in this final
rule that “receiving facility” is the term
with the proper breadth that will
capture all facilities regulated by the
final User Fee Rule. The final rule will
therefore focus on receiving facilities,
and not TSDF or designated facility, as
both of the latter terms are defined by
current federal regulations more
narrowly to include only the RCRA
permitted facilities. The term receiving
facility is sufficiently broad to include
every type of federally regulated or state
regulated facility that could receive a
hazardous or state-only regulated waste
covered by the e-Manifest Act.

Consistent with the broad scope of
coverage intended by the e-Manifest
Act, the Agency is adding new authority
in 40 CFR 260.5 to cover the receiving
facilities of state-only regulated wastes
that are not RCRA TSDFs. Under the
final rule’s § 260.5, facilities receiving
state-only regulated wastes must comply
with the requirements of §264.71 on use
of the manifest, the requirements of
§264.72 on manifest discrepancies, and
the requirements of subpart FF of part
264 addressing the fee determination
methodology, fee payment methods, fee
dispute procedures, and other fee
requirements. EPA is subjecting the
state-only regulated waste receiving
facilities to these requirements under
§260.5 s0 as to clarify the applicability
of e-Manifest Act requirements to these
state regulated facilities that are not
RCRA TSDFs subject to part 264 or part
285.

EPA is also revising the manifest
printing specification by adding a
§262.21(0)(8) that will require all
printed manifests and continuation
sheets to bear a prominent notice to
these facilities in the bottom margin of
the designated facility copy. This notice
will refer the facilities to the manifest
instructions that explain their
requireinents to complete and sign all
manifests so received, to submit these
manifests to the e-Manifest system, and
to pay to EPA the apprapriate fee for the
processing of these manifests,

B. What other transactions will be
subject to user fees?
1. Background

In the discussion earlier on the
billable event in e-Manifest, EPA
clarified that the primary transaction in

e-Manifest that will give rise to a user
fee obligation is the submission by the
receiving facility of the final copy of the
manifest signed by the receiving facility
to certify to the receipt of the wastes or
to any discrepancies related to the
shipment.? However, in the proposed
rule, EPA proposed several additional
types of manifest-related transactions
that might warrant a fee, and solicited
comment on others that might warrant
a fee because of the complexity of some
transactions (e.g., rejections, split loads,
consnlidations), or to deter activities
that might incur large labor costs, such
as a paper manifest premium or a charge
for help desk encounters. EPA
explained in the proposed rule that the
several complex transactions did not
warrant any premium fees, because
these transactions—rejected waste
shipments, consolidated shipments, or
aplit shipmenta—tend to require
additional manifests to be completed
and submitted, so the fees related to the
additional manifests would be collecied
as a matter of course without any
premium fees. For help desk
encounters, EPA concluded that a per
encounter fee would discourage users
from seeking assistance, and that it was
more appropriate to aggregate help desk
costs and recover these as operations
and maintenance costs of the system to
be shared by all manifests.

In footnote 16 at 81 FR 43088 July 26,
2016, proposed rulemaking, EPA stated
that it intended to impose a per page
transactional fee for manifest
continuation sheets. EPA believed the
per page continuation sheet fee was
justified, as these continuation sheets
were separate forms styled similarly to
manifest forms, and with many of the
same data elements. Particularly when
submitted as paper forms for processing,
these continuation sheets conld require
the same sorts of manual processing
steps and quality assurance/quality
control measures as paper forms.
Therefore, EPA stated in the proposed
rule footnote that each page ofa
continuation sheet would generate the
same fee as an individual manifest form.

Alse, in the preambie section of the
proposed rule addressing possible fee
premiums, EPA proposed a distinct
fransactional fee for sorting and
returning certain types of extraneous
documents that handlers might submit
to the paper processing center with their
manifests, and for correction
submissions sent to the system by
recelving facilities to enter corrections

4 As noted in section [ILA.3.e in this preamble,

anather billabie transaction for receiving facilities is
the submission of a manifest showing in [tem 18a
areturn shipment to a generator, where a fee is
charged for the reture manifest.






